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Appeals Court Orders a Review of
Medco Settlement Challenge
By MILT FREUDENHEIM
Published: December 13, 2005

An appeals court panel has ordered a
federal judge to re-examine a
challenge to a $42.5 million
settlement agreement in a class-
action lawsuit against Medco Health
Solutions, the pharmacy benefits
management company.

The ruling, made by a three-judge panel of the United States
Court of Appeals for the Second Circuit in New York,
raised the possibility of upsetting the settlement, plaintiffs'
lawyers said.

The panel ordered Judge Charles L. Brieant of United States
District Court in White Plains to re-examine the challenge
because he failed to resolve an issue raised by lawyers who
opposed the settlement.

The ruling, handed down late last week, ordered Judge
Brieant to review a claim that five plaintiffs did not have
legal standing to agree to the settlement.

"Serious questions remain as to whether individual plaintiffs
have demonstrated how Medco's alleged wrongdoings
caused any injury to any individual," it said, citing a
constitutional requirement that plaintiffs who file suits must
show they have suffered personal harm. The panel added it
was ready to consider other objections the dissenting
lawyers raised, after Judge Brieant rules on the issue of
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standing.

The ruling "puts a cloud over the settlement," said Linda J.
Cahn, a lawyer who contends that the $42.5 million
settlement was too small.

Some lawyers argued that Medco pocketed billions of
dollars in rebates and other fees from drug manufacturers
that should have gone to health plans and consumers. Ms.
Cahn said it had now become "extremely likely that the case
against Medco would go to trial."

Medco did not admit any liability in agreeing to the
settlement. It said the ruling actually raised technical issues
that could help it defend itself in 16 lawsuits across the
country.

If the judge determines that individuals have no legal
standing, about three-fourths of those cases will very likely
evaporate, said Jeffrey J. Simek, a Medco spokesman.

Medco's case could also be helped by a ruling by an
appellate panel last month in Boston, in which the
three-judge panel held that pharmacy benefit managers like
Medco do not fit the legal definition of a fiduciary, Mr.
Simek said.
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